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Compulsory purchase — Development — Competing proposals — Planning
authority determining how to exercise compulsory purchase powers — Whether
entitled when considering benefits of rival schemes to have regard to benefits
accruing to site not within proposed development area — Town and Country
Planning Act 1990 (c 8) (as amended by Planning and Compulsory Purchase Act

2004 (c5),$99,5¢ch 9),ss 226(1)(a)(1A), 233

The claimant supermarket company owned or controlled 86% of site A and
another supermarket company, T Ltd, owned or controlled most of the remainder
of the site. Both companies wished to develop site A but, unless the defendant local
authority used its compulsory purchase powers in respect of that site, neither of the
proposed developments could take place. T Ltd also owned site B, about 850
metres away, which contained a number of listed buildings which were in poor
condition. For many years it had been an objective of the local authority to secure
the regeneration of site B. T Ltd, who considered that it was not financially viable
to develop site B on its own, offered to link its scheme for site A with the
redevelopment of site B on the basis that that would amount to a subsidy at least
equal to the loss it would sustain in carrying out the development of site B. The
local authority approved in principle the making of a compulsory purchase order
under section 226(1)(a) of the Town and Country Planning Act 1990" in respect of
the claimant’s land at site A to facilitate a development of the site by T Ltd. In
resolving to make that order, the local authority took into account T Ltd’s
commitment to develop site B. The claimant sought judicial review of the local
authority’s decision on the ground that it was illegitimate for the local authority,
in resolving to make the compulsory purchase order, to have regard to the
regeneration of site B. The judge dismissed the claim. On the claimant’s appeal,
the Court of Appeal held that section 226(1)(a) required the local authority to be
satisfied that the compulsory purchase order would facilitate the redevelopment of
site A but that section 226(1A) required it to consider whether and to what extent
the redevelopment of site A would bring well-being benefits to a wider area and
that, if a redevelopment was likely to act as a catalyst for the redevelopment of
some other site, such catalytic effects were capable of falling within the scope of
section 226(1A) and it dismissed the appeal.

On the claimant’s appeal—

Held, (1) that the principles which applied to the determination of planning
applications could apply, by analogy, to compulsory acquisition for development
purposes, provided that (per Lord Walker of Gestingthorpe, Baroness Hale of
Richmond, Lord Mance and Lord Collins of Mapesbury JJSC) because of the serious
invasion of proprietary rights involved in compulsory acquisition, a strict approach
to the application of those principles was adopted; that, therefore, a local authority

" Town and Country Planning Act 1990, as amended, ss 226(1)(a)(1A), 233: see post,
para 108.
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could take into account off-site benefits of a proposed development provided that
such benefits were related to or connected with the development for which the
compulsory acquisition was made; and that (per Lord Phillips of Worth Matravers
PSC, Lord Walker of Gestingthorpe, Baroness Hale of Richmond, Lord Mance and
Lord Collins of Mapesbury JJSC) such a connection had to be a real rather than a
fanciful or remote one and (Lord Brown of Eaton-under Heywood JSC dissenting) in
the absence of any other connection a cross-subsidy from the acquisition site to
another site would not suffice ( post, paras 70, 71-72, 80, 82, 83, 84, 89, 90, 97, 98,
120, 127-128,134-135, 137-138, 151,168, 173, I181).

(2) That ( per Lord Walker of Gestingthorpe, Baroness Hale of Richmond, Lord
Mance and Lord Collins of Mapesbury JJSC) the power of compulsory acquisition
had to be capable of being exercised under section 22.6(1)(a) of the 1990 Act before the
limitation in section 226(1A) applied; that (Lord Brown of Eaton-under-Heywood
JSC dissenting) the claimed financial connection between the two developments did
not amount to a relevant matter for the purposes of section 226(1)(a); and that (Lord
Phillips of Worth Matravers PSC and Lord Hope of Craighead DPSC dissenting)
no different result was required by the fact that T Ltd and the claimant co-owned and
were in competition for site A and the council was proposing to dispose of the land
to T Ltd under section 233 (post, paras 74, 75, 76, 80, 83, 90, 91, 96, 97, 100, 106,
I51).

(3) Allowing the appeal (Lord Phillips of Worth Matravers PSC, Lord Hope of
Craighead DPSC and Lord Brown of Eaton-under Heywood JSC dissenting), that,
accordingly, there should be a declaration that the opportunity for redevelopment of
site B was not a lawful consideration in deciding whether to make a compulsory
purchase order in relation to site A ( post, paras 79, 80, 89, 90, 97, 106).
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12 May 2010. The following judgments were handed down.

LORD COLLINS OF MAPESBURY JSC

Introduction

1 This appeal is about compulsory acquisition of private property by
local authorities under the Town and Country Planning Act 1990 In
connection with the development or redevelopment of land. It raises for the
first time, in the context of compulsory acquisition, a number of
controversial issues which have arisen in the context of planning permission,
including these: how far a local authority may go in finding a solution to
problems caused by the deterioration of listed buildings; to what extent a
local authority may take into account off-site benefits offered by a developer;
and what offers (if any) made by a developer infringe the principle or policy
that planning permissions may not be bought or sold.

2 The Raglan Street site is a semi-derelict site situated immediately to
the west of, and just outside, the Wolverhampton Ring Road, which
encircles the Wolverhampton city centre retail, business and leisure core.
Sainsbury’s Supermarkets Ltd (“Sainsbury’s”) owns or controls 86% of the
site and Tesco Stores Ltd (“Tesco”) controls most of the remainder.
Sainsbury’s and Tesco each wish to develop the Raglan Street site. Outline
planning permission has been granted to Tesco, and the local authority has
resolved to grant outline planning permission to Sainsbury’s.

3 Tesco controls a site in the Wolverhampton city centre known as the
Royal Hospital site, which is about 850 metres away from the Raglan
Street site on the other side of the city centre. The Royal Hospital site is a
large site with a number of listed buildings which are in poor condition.
It has been an objective of Wolverhampton City Council (“the council”)
over several years to secure the regeneration of the Royal Hospital site.
Tesco’s position has been that it was not financially viable to develop the
Royal Hospital site in accordance with the council’s planning requirements
and its space requirements on the site for the primary care trust. It offered
to link its scheme for the Raglan Street site with the redevelopment of the
Royal Hospital site and said that this would amount to a subsidy at least
equal to the loss it would sustain in carrying out the Royal Hospital site
development.

4 The council accepted that the Royal Hospital site would not be
attractive to developers if it were restricted to the council’s scheme. Even on
optimistic assumptions, there did not appear to be a level of profit available
which would make the site an attractive proposition when weighed against
the risks. Development was unlikely to take place for the foreseeable future
unless Tesco’s proposals were brought forward through a cross-subsidy
from the Raglan Street site.

5 In January 2008 the council approved in principle the making of a
compulsory purchase order (“CPO”) under section 226(1)(a) of the 1990 Act
in respect of the land owned by Sainsbury’s at the Raglan Street site to
facilitate a development of the site by Tesco. In resolving to make the CPO,
the council took into account Tesco’s commitment to develop the Royal
Hospital site (and indeed passed a resolution which indicated that one of the
purposes of the CPO was to facilitate the carrying out of the Royal Hospital
site development).



446
R (Sainsbury’s Supermarkets Ltd) v Wolverhampton CC (SC(E)) [2011]11 AC
Lord Collins of Mapesbury JSC

6 Sainsbury’s wishes to develop the Raglan Street site and claims that it
is illegitimate for the council, in resolving to make a CPO of the Sainsbury’s
land on the Raglan Street site, to have regard to the regeneration of the Royal
Hospital site to which Tesco will be committed if it is able to develop the
Raglan Street site. FElias J dismissed the claim by Sainsbury’s for judicial
review of the council’s decision, and the Court of Appeal [2009] 3 EGLR 94
dismissed an appeal in a judgment of Sullivan L], with whom Ward and
Mummery LJ]J agreed.

Compulsory purchase

7 Section 226 of the 1990 Act, as amended by section 99 of and
Schedule 9 to the Planning and Compulsory Purchase Act 2004, provides:

“(1) A local authority to whom this section applies shall, on being
authorised to do so by the Secretary of State, have power to acquire
compulsorily any land in their area— (a) if the authority think that the
acquisition will facilitate the carrying out of development, redevelopment
or improvement on or in relation to the land, or (b) which is required for a
purpose which it is necessary to achieve in the interests of the proper
planning of an area in which the land is situated.

“(1A) But a local authority must not exercise the power under
paragraph (a) of subsection (1) unless they think that the development,
redevelopment or improvement is likely to contribute to the achievement
of any one or more of the following objects— (a) the promotion or
improvement of the economic well-being of their area; (b) the promotion
or improvement of the social well-being of their area; (c) the promotion
or improvement of the environmental well-being of their area.”

8 CPOs made by a local authority under section 226 must be confirmed
by the Secretary of State. If the owner of the land which is the subject of a
CPO objects to the order, the Secretary of State will appoint an independent
inspector to conduct a public inquiry. The inspector’s report and
recommendation will be considered by the Secretary of State when a
decision whether or not to confirm the CPO is taken. Where land has been
acquired by a local authority for planning purposes, the authority may
dispose of the land to secure the best use of that or other land, or to secure
the construction of buildings needed for the proper planning of the area:
section 233(1).

9 Compulsory acquisition by public authorities for public purposes has
always been in this country entirely a creature of statute: Rugby Joint Water
Board v Shaw-Fox [1973] AC 202, 214. The courts have been astute to
impose a strict construction on statutes expropriating private property, and
to ensure that rights of compulsory acquisition granted for a specified
purpose may not be used for a different or collateral purpose: see Taggart,
“Expropriation, Public Purpose and the Constitution”, in The Golden
Metwand and the Crooked Cord: Essays on Public Law in Honour of Sir
William Wade, (1998) ed Forsyth & Hare, p 91.

10 In Prest v Secretary of State for Wales (1982) 81 LGR 193, 198 Lord
Denning MR said:

“I regard it as a principle of our constitutional law that no citizen is to
be deprived of his land by any public authority against his will, unless it is
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expressly authorised by Parliament and the public interest decisively so
demands. . .”

and Watkins L] said, at pp 211—212:

“The taking of a person’s land against his will is a serious invasion of
his proprietary rights. The use of statutory authority for the destruction
of those rights requires to be most carefully scrutinised. The courts must
be vigilant to see to it that that authority is not abused. It must not be
used unless it is clear that the Secretary of State has allowed those rights to
be violated by a decision based upon the right legal principles, adequate
evidence and proper consideration of the factor which sways his mind
into confirmation of the order sought.”

11 Recently, in the High Court of Australia, French CJ said in
R & R Fazzolari Pty Ltd v Parramatta City Council [2009] HCA 12,
paras 40, 42, 43:

“40. Private property rights, although subject to compulsory
acquisition by statute, have long been hedged about by the common law
with protections. These protections are not absolute but take the form of
interpretative approaches where statutes are said to affect such rights.”

“42. The attribution by Blackstone, of caution to the legislature in
exercising its power over private property, is reflected in what has been
called a presumption, in the interpretation of statutes, against an
intention to interfere with vested property rights . . .

“43. The terminology of ‘presumption’ is linked to that of ‘legislative
intention’. As a practical matter it means that, where a statute is capable
of more than one construction, that construction will be chosen which
interferes least with private property rights.”

The facts

12, It was originally envisaged by Tesco that the Royal Hospital site
would be a suitable location for a scheme which made provision for a
superstore whilst retaining and restoring much of the fabric of the former
Royal Hospital buildings.

13 In January 2001, Sainsbury’s applied for outline planning
permission to redevelop the Raglan Street site for a mixed use development
comprising retail uses, residential, leisure, parking and associated highway
and access works. The application was called in by the Secretary of State
and, following a public inquiry, planning permission was granted on
12 November 2002.

14 In early 2005 Sainsbury’s informed the council that it no longer
intended to develop the Raglan Street site, because it had agreed to sell its
interests in the Raglan Street site to Tesco, which was developing a revised
scheme. Sale documentation was agreed and engrossments circulated for
execution. In addition, Tesco acquired interests in the Raglan Street site
owned by third parties.

15 On 28 June 2005 the council’s cabinet (resources) panel reported on
the proposed Tesco scheme, and said that the grant of permission would be
linked to obligations relating to the Royal Hospital site. The panel approved
in principle the use of compulsory purchase powers to assemble the Raglan
Street site should the need arise. This was on the then understanding that the



